STATE OF MINNESOTA DISTRICT COURT

COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT

Court File No. 62-CV-07-558
Roxie A. Ballard, The Honorable Steven D. Wheeler
PERSONAL INJURY

Plaintiff,

DEFENDANT MENARDS, INC.’S
Vs. MEMORANDUM OF LAW IN
SUPPORT OF SUMMARY JUDGMENT

Menards, Inc.,

Defendant.

INTRODUCTION

Plaintiff Roxie A. Ballard (“Ballard”) alleges she slipped and fell on a piece of paper in a
Menards store located at 2005 West University Avenue in St. Paul, Minnesota, on July 8, 2004.
However, on that date, the store was still under construction, and was not even open for business.
Ballard’s claim should be dismissed as a matter of law on that basis alone. Additionally, Ballard
admits the paper on which she allegedly fell was readily visible had she glanced at her path, and
that she has no idea how long the papef was on the floor before she allegedly slipped. Menards
had no duty to protect Ballard from a condition which was open and obvious as a matter of law,’
and it is pure speculation to suggest that Menards had either actual or constructive notice of the

paper.” Summary judgment in favor of Menards is appropriate on those alternate bases as well.

' Peterson v. W.T. Rawleigh Co., 144 N.W.2d 555, 557-58 (Minn. 1966).

? Anderson v. St. Thomas More Newman Ctr., 178 N.W.2d 242, 243-44 (Minn. 1970).




STATEMENT OF ISSUES

L. Ballard allegedly fell on July 8, 2004, in the Menards store on University Avenue in
St. Paul, Minnesota. That store was not open to the public on that date. Should
Ballard’s claim be dismissed?

Il A landowner has no duty to protect entrants from “open and obvious” conditions,
regardless of whether the entrant actually saw the condition. Ballard admits that
the piece of paper on which she allegedly fell was readily visible had she glanced at
her path. Did Menards have a duty to protect Ballard?

III.  Ballard has the burden of proving Menards either caused the paper to be deposited
on the floor, or knew or should have known that the paper was there by the time she
fell. There is absolutely no evidence how the paper got on the floor or when; it
could have been left there by another customer seconds before Ballard fell. Does
speculation and conjecture as to how long the paper was on the floor warrant
judgment as a matter of law for Menards?

STATEMENT OF THE RECORD

Menards relies on the Affidavit of Timm McDaniel, dated August 23, 2007. Menards
also relies on the following Exhibits, submitted with the Affidavit of Stacey A. Molde, dated
August 27, 2007:

Exhibit 1: Summons and Complaint
Exhibit 2: Deposition of Roxie Ballard, taken January 18, 2007

UNDISPUTED FACTS

Ballard’s Complaint states she “slipped an fell on the ground in an area where employees

were unpacking merchandise” on July 8, 2004, “while at Defendant’s store located at 2005 West

93

University Avenue, St. Paul, Ramsey County, Minnesota.”” Ballard testified she was “walking,

just looking, not really looking at anything on the floor,” and described her claim as “I slipped

3 Ex. 1,94.

* Ex. 2, p. 48:18-20.



on a piece of packing paper that was on the floor.™ She described the piece of packing paper as
being a few teet from the end of the aisle.®* With regard to the visibility of the piece of paper,
Ballard testified as follows:

What, if anything, would have prevented you from seeing it had you looked?
[’m trying to picture it and I don’t know.

I mean, it wasn’t hidden?

No.

It was in plain sight, wasn’t it?

Yes.

Okay. So had you looked down, had you looked where you were walking you
would have seen it, wouldn’t you?

Yes, but I’m looking at the items over here (indicating) on the wall so I’m not
looking at the floor, okay.”

r RO ZRER

Ballard also testified she had no idea how long the paper was in the aisle before she fell,®
but she considers Menards negligent: “I fell in their store so they’re negligent, not mine.”
The Menards store in which Ballard allegedly fell did not open for business until March
8, 2005 — eight months after Ballard says she “slipped and fell” on the premises. '
ARGUMENT
I Summary judgment standard.
Summary judgment is appropriate when “the pleadings, d_epositions, answers to

interrogatories, and admissions on file together with affidavits, if any, show that there is no

5 Ex. 2, p.48:23-24.

 Ex. 2, p. 49:3-12.

7 Ex. 2 at 49:20 - 50:8 (emphasis supplied).
8 Ex.2at101:24 - 102:1.

 Ex. 2 at 101:2-6.

10 McDaniel Aff,



genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law.”"" The burden on the moving party is met by demonstrating an absence of evidence to
support the non-moving party’s case.'” Once the moving party has discharged this burden, it
shifts to the non-moving party to set forth specific facts showing a genuine triable issue.”> To
defeat summary judgment, the nonmoving party must produce specific evidence that
demonstrates the existence of a genuine issue of material fact." Furthermore, the nonmoving
party’s evidence must be significantly probative, not merely colorable.” On summary judgment,
the Court may conclude that evidence has no probative value, such that reasonable persons could
not draw different conclusions.'®

A defendant in a negligence action is entitled to summary judgment when the record

reflects a complete lack of proof on any of the four elements necessary for recovery: (1) the

"' Minn. R. Civ. P. 56.03; Marose v. Hennameyer, 347 N.W.2d 509, 511 (Minn. Ct. App.
1984); see also Kaczor v. Murrow, 354 N.W.2d 524, 525 (Minn. Ct. App. 1984) (summary
judgment shall be granted “where the material facts are undisputed, and as a matter of law
compel only one conclusion.”); Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986) (observing
if the nonmoving party fails to demonstrate the existence of an element essential to the party’s
case, and on which it will bear the burden of proof on trial, then the court shall grant summary
judgment).

12 Celotex, 477 U.S. at 325.
3 Minn. R. Civ. P. 56.05.

** Thiele v. Stich, 425 N.W.2d 580, 583 (Minn. 1988).

P Albert v. Paper Calmenson & Co., 515 N.W.2d 59, 64 (Minn. Ct. App. 1994) (citing
Anderson v. Liberty Lobby. Inc., 477 U.S. 242, 249-50 (1986)); see also Pischke v. Kellen, 384
N.W.2d 201, 205 (Minn. Ct. App. 1986) (mere existence of a factual dispute does not by itself
make summary judgment inappropriate; facts in dispute must be material).

'S DHL, Inc. v. Russ, 566 N.W.2d 60, 70 (Minn. 1997).

4



existence of a duty of care, (2) a breach of that duty, (3) an injury, and (4) the breach of that duty
being the proximate cause of the injury."” The existence of a duty is a question of law for the
court to determine.'®

IL Ballard allegedly fell in a Menards store on University Avenue in St. Paul,

Minnesota, on July 8,2004. No Menards store even existed in that location until

eight months later. Ballard’s Complaint must be dismissed.

It is axiomatic that Menards can have no duty to Ballard in a premises liability case unless
it owned and negligently maintained the premises where she was allegedly injured — i.e., unless
Menards was a “landowner” and Ballard an “entrant.”'* Ballard’s Complaint states as follows:

On or about July 8, 2004, Roxie Ballard while at Defendant’s store
located at 2005 West University Avenue, St. Paul, Ramsey County,
Minnesota, Plaintiff slipped and fell on the ground in an area where
employees were unpacking merchandise.”

On July 8, 2004, the University Avenue Menards store was under construction. It was not
open to the public.’' The incident simply could not have occurred as Ballard claims. Indeed, just

prior to her fall, Ballard testified she was in a store with other customers, browsing the available

merchandise, amidst various employees busy at their work.?? Clearly, this did not occur at a

"7 Louis v. Louis, 636 N.W.2d 314, 318 (Minn. 2001) (citing Lubbers v. Anderson, 539
N.W.2d 398, 401 (Minn. 1995)).

' Larson v. Larson, 373 N.W.2d 287, 289 (Minn. 1985). In the absence of a legal duty,
the negligence claim fails. Hudson v. Snyder Body. Inc., 326 N.W.2d 149, 157 (Minn. 1982).

" See, e.g., Louis, 636 N.W.2d at 318-19 (discussing duty of landowner to entrants on
his premises).

% By 1,94
! McDaniel Aff,, § 2.

2 Ex. 2 atpp.48, 41-44.



construction site, which is what the University Avenue Menards store was at the time.? Because

Ballard was not shopping at Menards on University Avenue on July 8, 2004, there is no way

| Menards could have breached any duty to her, and summary judgment is appropriate.®*

I1. A landowner has no duty to protect entrants from “open and obvious” conditions,
regardless of whether the entrant actually saw the condition. Ballard admits that
the piece of paper on which she allegedly fell was readily visible had she glanced at
her path. Menards had no duty to protect Ballard.

As stated, the store in which Ballard claims she fell was not in existence on the date of
her fall. However, even assuming, arguendo, that the store was open and the fall occurred
exactly as Ballard claims, Menards had no duty to protect her from the readily visible piece of
paper on which she allegedly fell.

A landowner is not an insurer of its customers’ safety; liability for injuries occurring on
the premises depends on negligence.”® Both the landowner and the entrant have a duty to
exercise ordinary and reasonable care: the landowner to maintain the premises in a reasonably

safe condition,” and the entrant to observe that which a reasonable person, exercising ordinary

perception, intelligence and judgment, would perceive.”’

# McDaniel Aff,, § 1-2.

* Louis, 636 N.W.2d at 318 (citation omitted) (summary judgment is appropriate where
the record reflects a complete lack of proof on any single element of a negligence claim).

> Messner v. Red Owl Stores, 57 N.W.2d 659, 661 (Minn. 1953).

* Carlson v. Rand, 146 N.W.2d 190, 194 (Minn. 1966) (quoting Tonne v .Becker Grain
& Lbr. Co.. Inc., 139 N.W.2d 797 (Minn. 1966)); Messner, 57 N.W.2d 659, 661 (Minn. 1953)
(citations omitted).

* Louis, 636 N.W.2d at 321 (citing Restatement (Second) of Torts § 343A, cmt. b
(1965)) (“a condition is not ‘obvious’ unless both the condition and the risk are apparent to and
would be recognized by a reasonable man ‘in the position of the visitor, exercising ordinary

6



A landowner has no duty to protect entrants from “open and obvious” conditions on the
premises.” The test for what constitutes an “obvious” dangerous condition is objective: the
question is not whether the injured party actually saw the danger, but “whether it was in fact
visible.”® If a brief inspection would reveal the condition, it is visible.”* Here, Ballard admits
that the only reason she did not see the packing paper was because she was not looking.*! In
other words, “it is undisputed that had she been looking she would have seen the [alleged hazard]
before she entered it.””*

With all due respect, Ballard’s assumption that she “did not have to watch where [she]
was going” — and Menards must be negligent simply because something was on the floor” — has
never been the law in Minnesota:

The fact that plaintiff had brought eggs into the back room in the same fashion for

some five years does not provide him with a special license not to look where he was

going . . . In fact, plaintiff seems to contend that he did not have to watch where
he was going. That has never been the law.>*

perception, intelligence and judgment.”).

* Munoz v. Applebaum’s Food Market, Inc., 196 N.W.2d 921, 921-22 (Minn. 1972);
Louis v. Louis, 636 N.W.2d 314, 321-22 (Minn. 2001).

» Munoz, 126 N.W.2d at 922; Louis, 636 N.W.2d at 321 (citing Munoz, 126 N.W.2d at
922; Restatement (Second) of Torts § 343A, cmt. b (1965)).

¥ Johnson v. State, 478 N.W.2d 769, 773 (Minn. Ct. App. 1991), review denied (Minn.
Feb. 27, 1992); Martinez v. Minnesota Zoological Gardens, 526 N.W.2d 416, 419 (Minn. Ct,
App. 1995), review denied (Minn. March 29, 1995).

31 Ex. 2 at 49:20 - 50:8.
32 Munoz, 126 N.W.2d at 922.
3 Ex.2at 101:2-18.

* Carlson, 146 N.W.2d at 195 (emphasis supplied).
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Rather, Ballard’s choice to browse the shelves without glancing at her walking path offers
“no excuse or justification for [her] failure to look.” Id.

There is an exception to the “open and obvious” rule — when the harm should have been
anticipated by the landowner despite the obviousness of the condition — but it is plainly
inapplicable here.”> A “reason to anticipate the harm” arises when the landowner “has reason to
expect that the invitee will proceed to encounter the known or obvious danger because to a
reasonable man in his position the advantages of doing so would outweigh the apparent risk.””*®

For example, in Peterson v. W.T. Rawleigh Co.,”” the business owner could not use the “open

and obvious” rule to avoid liability for an injury occurring as a result of an entire parking lot
covered with compacted ice and snéw, since the injured person had to cross it to access the
loading dock.” Here, no such circumstances existed. Ballard could have easily avoided falling
by simply glancing at her path as she was walking, and either picking up or walking around the

paper.”” Clearly, the advantages of proceeding to step on the paper without looking did not

% See Sutherland v. Barton, 570 N.W.2d 1, 7 (Minn. 1997).

% Id. (citing Restatement (Second) of Torts § 343A cmt. £ (1965)).
7 144 N.W.2d 555 (Minn. 1966).

3 1d. at 556 (“On the previous Friday there had been a substantial snowfall which had
been compacted by cars using the lot. Plaintiff testified that there was less water and ice where
he parked than in other parts of the lot. Upon opening the door of the car, he observed that the
surface of the parking area was icy . . . The defendant had neither ploughed nor sanded the
surface.”). No safer route was available, and the elderly home-products distributor needed to
access the loading dock to pick up product or “abandon his mission.” Id. at 556, 559-60.

¥ Ex. 2 at 49-50.



outweigh the risk; therefore, harm of this sort was not “anticipated” by Menards.* Therefore,

Menards had no legal duty to protect Ballard from the open and obvious condition — assuming

the store existed for Ballard to “fall” in the first place — and is entitled to judgment as a matter of

law.*!

IV.  Ballard has the burden of proving Menards either caused the packing paper to be
deposited on the floor or knew or should have known that the paper was there by
the time she fell. There is absolutely no evidence how the paper got on the floor or
when; it could have been placed there seconds before Ballard fell. Speculation and
conjecture as to how long the paper was on the floor warrants judgment as a matter
of law for Menards.

Again, the store in which Ballard claims she fell was not in existence on the date of her
fall. However, assuming, arguendo, that the store was open and the fall occurred exactly as
Ballard claims, there is absolutely no evidence that Menards had any notice that the paper was on
the floor in an aisle. Another customer could have dropped it there just seconds before Ballard
passed by, providing a third, alternate basis for summary judgment.

A property owner has a duty to use reasonable care to prevent persons from being injured

by conditions on the property that represent foreseeable risk of injury.*> However, even when

landowners owe persons a duty to keep and maintain their premises in a reasonably safe

0 See. e.g., Peterson v. Summit Fitness, Inc., 920 S.W.2d 928 (Mo. Ct. App. 1996) (The
possessor of land is entitled to judgment as a matter of law in a premises liability action if the
risk of harm from an open and obvious condition exists “only” due to the plaintiff’s failure to
exercise due care; under such circumstances, the risk of harm is unanticipated by the possessor
because it is created not by a dangerous condition itself but by the plaintiff’s failure to exercise
due care).

! Louis, 636 N.W.2d at 318 (citing Lubbers, 539 N.W.2d at 401).

“ Hanson v. Christensen, 145 N.W.2d 868, 874 (Minn. 1966).
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condition, they are not insurers of safety.* The exercise of reasonable care for the safety of
entrants “requires neither the impossible nor the impractical, and carries with it the necessary
implication that the actor shall have reasonable notice of the need for, and a reasonable
opportunity to take, corrective action for the safety of [entrants.]”* Therefore, unless the
dangerous condition actually resulted from the direct actions of a landowner or his or her
employees, a negligence theory of recovery is appropriate only where the landowner had actual or
constructive knowledge of the dangerous condition.”” Here, there is absolutely no evidence that
Menards or its employees deposited the packing paper in question.* There is absolutely no
evidence any Menards agent or employee had actual knowledge it was there. Therefore, the issue
becomes one of “constructive knowledge,” an essential element on which Ballard bears the
burden of proof.*’

Constructive knowledge may be established through evidence that the condition was

present for such a period of time so as to constitute constructive notice of the hazard.”® A case

“ Wolvert v. Gustafson, 146 N.W.2d 172, 173 (Minn. 1966).

*# Anderson v. St. Thomas More Newman Ctr., 178 N.W.2d 242, 243 (Minn. 1970)
(citing Mattson v. St. Luke’s Hospital of St. Paul, 89 N.W.2d 743, 745 (Minn. 1958)) (other
citations omitted).

S Messner, 57 N.W.2d at 661.

* It is pure speculation whether a customer or a Menards employee placed/dropped/left
the paper on the floor. Ex. 2 at 101:19-20 (testifying she did not see anyone put the paper on the
floor). See Messner, 57 N.W.2d at 661 (summary judgment for defendant where “there was no
evidence whatever that any of defendant’s employees had actual knowledge of the presence of
the banana peels on the floor.”).

‘7 Messner, 57 N.W.2d at 662.

* Anderson v. St. Thomas More Newman Ctr., 178 N.W.2d 242, 243-44 (Minn. 1970).
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premised on mere speculation as to who caused the dangerous condition, or how long it

existed, warrants dismissal in favor of the landowner.”® Messner v. Red Owl Stores™ is

strikingly similar, and illustrates the point. In Messner, the plaintiff slipped on a banana peel in

the defendant’s store. He argued constructive knowledge should be inferred because “the banana
peels were ‘kind of shriveled up and dark brown’”; therefore, “they must have remained on the
floor long enough to charge defendant with constructive notice of their presence.”' The
Minnesota Supreme Court disagreed, holding evidence “so slight” is insufficient as a matter of
law to sustain plaintiff’s burden of proving constructive knowledge:

[TThere is no evidence that the banana peel . . . was in any different condition when

it was deposited on the floor. For all that appears from the evidence . . . the banana

peels could have been deposited on the floor by some other customer just before
plaintiff fell.”

Noting it was “bound by the rules governing burden of proof,” the supreme court held the
plaintiff failed to meet his burden of proving constructive knowledge:

Plaintiff had the burden of proving either that defendant caused the dangerous

condition or that it knew, or should have known, that the condition existed. The

evidence submitted, when viewed in the light most favorable to plaintiff, fails to
sustain that burden.”

* See Bob Useldinger, 505 N.W.2d at 328 (affirming grant of summary judgment where
nonmoving party engages in mere speculation and conjecture); Messner, 57 N.W.2d at 661-62
(grant of judgment notwithstanding verdict proper where there was no direct evidence as to how
a banana peel came to be on the floor, or how long it had been there).

5057 N.W.2d 659 (Minn. 1953).
St Id. at 661.

52 Id. at 662.

¥ 1d.
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The same conclusion is compelled to an even greater extent here: any argument that
Menards had “constructive notice” of the paper on which Ballard allegedly slipped is based
completely on surmise and speculation. In other words, when was it left there? How? On what
does Ballard base the answer? She admits she has “no idea” how long it was there.”* Simply put,
there is not one scintilla of evidence that the paper was on the floor for a period of time sufficient
to charge Menards with constructive notice. As stated by the Messner court, “for all that appears
from the evidence, [the alleged hazard] could have been deposited on the floor by some other
customer just before plaintiff fell.”* Here, similarly, the record reflects a complete lack of proof
that Menards breached any duty to Ballard, warranting judgment as a matter of law.*®

CONCLUSION

Plaintiff Roxie Ballard alleges Menards “negligently maintained” a store which did not
even exist when she supposedly fell, mandating dismissal of her claim as a matter of law.
Moreover, according to Ballard’s own testimony, the “packing paper” on which she allegedly fell
was open and obvious as a matter of law, providing a second alternate basis for summary
judgment. For the foregoing reasons, Defendant Menards, Inc., respectfully requests that

Plaintiff Roxie Ballard’s Complaint be dismissed with prejudice.

* Ex.2at101:14 - 102:1.
55 Messner, 57 N.W.2d at 662.

% Louis, 636 N.W.2d at 318 (citing Lubbers, 539 N.W.2d at 401); see also Bob
Useldinger, 505 N.W.2d at 328 (mere speculation, without some concrete evidence, is not
enough to avoid summary judgment . . . [there must be] foundation other than mere conjecture.”).

12



Respectfully submitted,

Dated: A‘/\q&@ 27 2067 . JOHNSON & CONDON, P.A.

o e, 5 Mt

Mark J. Condbn (# 18296 )

Stacey A. Molde (# 340947)
Attorneys for Defendant Menards, Inc.
7401 Metro Boulevard, Suite 600
Minneapolis, MN 55439-3034
(952) 831-6544
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STATE OF MINNESOTA DISTRICT COURT
COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT
Court File No. 62-CV-07-558
Roxie A. Ballard, The Honorable Steven D. Wheeler
PERSONAL INJURY
Plaintiff,
VS. ORDER

Menards, Inc.,

Defendant.

This matter came on for hearing before the undersigned on September 24, 2007, upon
Defendant Menards, Inc.”s Motion for Summary Judgment. Stacey A. Molde, Esq., appeared on
behalf of Defendant Menards, Inc. Plaintiff Roxie A. Ballard did not appear.

The Court, being duly advised of the premises, hereby makes the following Order:

1. Defendant Menards, Inc.’s Motion for Summary Judgment is hereby GRANTED .

in its entirety;

2. This matter is hereby dismissed with prejudice; and

3. The attached Memorandum is hereby incorporated into and made part of this
Order.
LET JUDGMENT BE ENTERED ACCORDINGLY.

BY THE COURT:

s / a //
Dated: /¢ /73 //7 7 _ A"
7 Steven D. Wheeler
Judge of District Court







